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BEATR CE HALKETT
Deci ded August 20, 1999

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, declaring Native allotnent application AA12 termnated as a
natter of |aw

A firned.

1.

A aska: Native Al otnents--A aska National |nterest
Lands Gonservation Act: Native Allotnents

A decision declaring a Native all otnent application
termnated by operation of |aw pursuant to 43
CEFR ' 2561.1(f) for failure to file proof of use
and occupancy wthin 6 years after filing the
application is properly affirnmed when no evi dence
of use and occupancy was filed wthin 6 years of
the filing of the application. A though notice and
an opportunity for a hearing are general ly required
before a Native allotnment application is rejected
on the ground of the sufficiency of the evidence,
no hearing i s required when no evidence of 5 years
of use and occupancy was tendered in support of the
application and, hence, it is deficient as a natter
of |aw

Wnifred A Qten, 136 IBLA 166 (1996), overrul ed to the extent

i nconsi st ent .

APPEARANCES.  Mary Anne Kenworthy, Esq., A aska Legal Services Gorporation,
Anchorage, A aska, for appellant; Janes R Mt hershead, Esq., Assistant
Regional Solicitor, Gfice of the Regional Solicitor, US Departnent of

the Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(PN QN BY DEPUTY CH B ADM N STRATI VE JUDEE HARR' S

Beatrice Hal kett has appeal ed froman Qctober 16, 1995, deci sion of
the Alaska Sate fice, Bureau of Land Managenent (BLN), declaring
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Native allotnent application AA12 termnated as a natter of lawfor
failure to file proof of 5 years of substantially continuous use and
occupancy wthin 6 years of the filing of her application as required by 43
CFR ' 2561 1(f). 1

n July 5, 1966, the Bureau of Indian Aifairs (BIA filed Native
allotnent application AA12 for Hal kett describing by netes and bounds 40
acres of land located in T. 6 N, R 4 W, CGopper Rver Mridian. 2/ In
the application, Halkett clained use and occupancy of the | and from Mrch
1, 1964. n Septenber 8, 1967, BLMsent a letter to Hal kett informng her
of the acceptance of her application and the necessity to submt proof of
substantial |y conti nuous use and occupancy of the lands for a period of 5
years. It inforned her if she did not file such proof by July 4, 1972,
"your application wll termnate wthout prejudice to your filing a new
application at that tine." On Decenber 13, 1971, BLMsent a letter to the
Superintendent, BlA Anchorage Agency, informing himthat the "statutory
[ife" of Halkett's allotnent application would expire on July 4, 1972, in
the absence of the filing of evidence of use and occupancy.

O August 22, 1972, BLMcl osed the case file for Native all ot nent
appl i cati on AA-12 because no evi dence of use and occupancy had been fil ed.

O Novenber 24, 1982, BLMreinstated the application pendi ng furt her
review In Decenber 1983, BLMissued a decision informng Hal kett that her
Native al lotnent application was |egislatively approved i n accordance wth
section 905(a) of the A aska National Interest Lands Gonservation Act
(ANLGA, 43 USC " 1634(a) (1982). BLMsubsequently vacated that
decision in Gctober 1984, stating that AN LCA provided for a 180-day
protest period in which interested parties could file a protest. BLM
expl ained that the 180-day protest period extended from Decenber 2, 1980,
until June 1, 1981, a tine during which Native allotnent application AA-12
was cl osed, and that, upon reinstatenent of the application, BLMhad failed
to provide notice of a protest period. By its decision it provided notice
tothe Sate of Alaska, Native corporations, and other interested parties
that, in accordance wth section 905(a)(5) of ANLCA 43 USC '
1634(a) (5) (1982), they had an opportunity to file a protest to the

1/ This regulation was originally enacted as 43 CF. R ' 67.5(f) on Dec.

6, 1958 (23 Fed. Reg. 9484). A the tine Halkett's application was fil ed,
the requirenent of filing proof of 5 years use and occupancy wthin 6 years
of the filing of the application was codified at 43 CF R ' 2212.9-3(f)
(1966). It isnowfound at 43 CF. R ' 2561.1(f). This regulation is
sonetines referred to as the "statutory life" regulation. See Wlliam
Denoski , 143 IBLA 90, 99 n.2 (1998) (Admnistrative Judge Burski
concurring.)

2/ That land, located on G osswnd Lake, is presently described as Lot 8
of US Survey 5646, T. 6 N, R 4 W, Qopper Rver Meridian.
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application wthin 60 days of receipt of the decision. O Novenber 23,
1984, the Sate filed atinely protest in order to protect access to public
lands and resources by a wnter trail crossing | and enbraced by the

appl i cation.

h Novenber 1, 1989, BLMsent a letter to the Sate acknow edgi ng
recei pt of the protest and expl aining that the application woul d be
adj udi cated pursuant to the Native Allotnent Act of May 17, 1906 (MNative
Alotnent Act), as anended, 43 US C '' 270-1 through 270-3 (1970),
repeal ed effective Decenber 18, 1971, by section 18(a) of the A aska Native
dains Settlenent Act, 43 US C ' 1617(a) (1994), subject to pendi ng
appl i cati ons.

h Novenber 10, 1992, BLMapproved a field report in which the BLM
realty specialist explained that Hal kett clained to have used the al | ot nent
for fishing during the sunmer nonths from1964 to 1969 when she woul d
travel to GQosswnd Lake fromher hone in Anchorage by float plane wth her
husband. He stated:

The G ossw nd Lake trail bisects Ms. Hal kett's Al ot nent
application. This trail was constructed by the Mlitary for
wnter training exercises in 1960. The public has used this
trail for access into Qossw nd Lake ever since. The trail
existed four years prior to Ms. Halkett's clai ned use and
occupancy dat e.

(FHeld Report at 2.) Despite the lack of any apparent sign of use
attributable to Hal kett, the reality specialist concluded, based on the
availability of resources, that "[i]t appears that the applicant has
conplied wth the use and occupancy requi renents of the Native Al ot nent
Act of 1906." 1d. at 4.

Thereafter, BLMissued the decision chall enged in this appeal .
A though the parties have provided extensive briefing in this case, the
outcone is dictated by recent Board precedent. In the statenent of reasons
for appeal, counsel for Hal kett relies on Andrew Bal luta, 122 | BLA 30
(1992), and Mchael G oko, 116 IBLA 145 (1990), as dictating that Hal kett's
application did not termnate as a natter of law However, in Jacqueline
Dlts, 145 IBLA 109 (1998), we overruled G oko and Balluta, as had been
suggest ed by Admini strative Judge Burski in his concurrence in WIliam
Denoski , 143 I BLA 90, 116 (1998), and uphel d a BLMdeci si on decl aring a
Native allotnent application termnated by natter of |aw

The Olts case involved facts simlar to those inthis case. Dlts
was the heir of Harry W Nckoli. Native allotnent application A 063985
was filed by the BIA on behal f of Harry N ckoli on Novenber 23, 1965.
N ckoli clai ned use and occupancy starting Novenber 22, 1965. The notice
i ssued by BLMto N ckoli to informhimthat the application woul d termnate
w thout prejudice to filing a newapplication if proof of substantially
continuous use and occupancy of the lands for a period of 5 years was not
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filed by Novenber 22, 1971, was returned to BLMby the Post Gfice as
undel i verabl e. However, thereafter BLMnotified BIA that N ckoli had not
filed proof of use and occupancy and stated that he had to do so by
Novenber 22, 1971. Wen Nckoli failed to submt the required proof of 5
years use and occupancy, BLMclosed the file wthout further notice to him
on Decenber 3, 1971.

BLMreinstated Nckoli's Native allotnent application in 1983.
However, in 1994 it declared his application termnated as a natter of |aw
for failure to file proof of 5 years of substantially continuous use and
occupancy wWthin 6 years of the filing of his application as required by
regul ation. The Board affirned relying on this Board' s decision in Hirs
of Fdward Peter, 122 IBLA 109 (1992).

In Eoward Peter, the heirs appeal ed a BLMdeci si on confirmng
approval of a Native allotnent application filed by Peter in 1968. The
heirs sought to showthat an earlier application filed by Peter in 1962,
enbraci ng nore | and, shoul d have been rei nstated and approved. The Board
found, however, that the 1962 application did not, onits face, allege
conpliance wth the requirenent that qualifying use and occupancy be shown
for 5 years and that the application had termnated i n accordance wth 43
CFER ' 2561 1(f), which provides that the failure to file evidence of use
and occupancy wthin 6 years of filing the application itself causes the
application to termnate. 3/

In Olts, the Board recogni zed that the decision in Pence v. K eppe,
529 F.2d 135 (9th dr. 1976), provided that the interest of a Native in an
allotnent application gives rise to a due process right to noti ce and an
opportunity for a hearing prior to rejection of the application on the
ground that the evidence of record is insufficient to establish that the
appl i cant achieved 5 years of qualifying use and occupancy. However, we
noted an exception to that general rule, which the Board applied in Eodward
Peter. The exception is that the Pence v. K eppe notice and hearing
requirenents are not applicable to cases 1n which "taking the factual
avernents of the application as true, the application is insufficient on
its face, as a natter of law and thus affords no relief under the A aska
Native Allotnent Act." HFanklin Slas, 117 IBLA 358, 364 (1991), clarified
onjudicial renand, Franklin Slas, 129 IBLA 15 (1994), aff'd, Slas v.

3/ Wiile the Board stated in Edward Peter that BLMissued a notice on Apr.
3, 1968, informng Peter of the termnation, there is no express statenent
inthe decision that Peter received the notice. Nonetheless, under the
Board s rational e, notice fromBLMwas not critical:

AA | otnent application Fairbanks 029185 therefore termnated at the
expiration of its 6-year regulatory life on February 19, 1968, pursuant to
Departnental regul ation. Peter was charged wth know edge of the
regul ation and therefore knewthat the application termnated at that tine.
See Federal GQop Insurance Gorp. v. Merrill, 332 US 380 (1947). @

122 1BLA at 114.
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Babbitt, 96 F.3d 355 (9th dr. 1996); Agnes Mayo Mbore, 91 |BLA 343, 347
(1986). As the Board stated in Edward Peter, the "decl aration of
termnation did not constitute aninplicit factual assessnent of Peter's
original application or of any other proof of use and occupancy, but was a
| egal concl usion derived fromthe absence of any such proof in the record.”
122 | BLA at 115.

W concluded in Olts that BLMhad properly decl ared the application
termnated as a natter of lawfor failure to file proof of 5 years of
substantial |y continuous use and occupancy within 6 years of the filing of
his application as required by regul ati on.

The sane result nust followin this case. Halkett clained use and
occupancy from1964 in an application filed in 1966. That application
termnated as a natter of lawin 1972 when she failed to file evidence of
use and occupancy, as required by regul ation. Because there was no factual
di spute, BLMs Qctober 16, 1995, declaration of the termnation of the
application in 1972 was proper and no Pence hearing i s required.

Qounsel for Hal kett cites our decision in Wnifred Qten, 136 | BLA
166 (1996), as dictating a different result. In Qten, the Native
allotnent applicant appeal ed a BLM deci sion decl aring her Native al | ot nent
application termnated as a natter of lawas to Parcels Dand E Qten had
filed two different allotnent applications for a total of 320 acres. The
first, filed in 1968, related to the two parcels later identified as
Parcel s D and E, and described as containing 160 acres. She filed a second
application in 1971 for three parcels (Parcels A B and Q al so descri bed
as totaling 160 acres. A though BLMrequested relinqui shrent of the first
application, Gten never responded.

In 1976, BLM approved the second application for Parcels A B and C
and followng a survey which determned that the three approved parcel s
total ed 123.09 acres, BLMissued a certificate of allotnent to Qten. In
addition, in 1979, it rejected Qten' s first application because the
statutory life of that application had expired in 1974 wthout evi dence of
use and occupancy being fil ed.

In 1986, BLMreinstated Qten' s application for Parcels D and E and
conducted a field examnation concluding that Qten had used and occupi ed
the land, noting, however, that she could only receive title to 36.91 acres
because of her previous allotnent of 123.09 acres. Thereafter, Qten
relinqui shed Parcel E and all acreage in Parcel Din excess of 36.91 acres.

Nevert hel ess, by decision in 1993, BLMdecl ared the application as to
Parcels Dand Etermnated as a natter of |aw because of the failure to
file the required evidence of use and occupancy wthin 6 years of the
filing of the application.

In our decision we acknow edged that the record was devoi d of
evi dence of use and occupancy at the tine BLMissued its decision in 1979,
however, we stated that the record on appeal and before BLMwhen it nade
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its 1993 deci sion contai ned evi dence of use and occupancy. The Board hel d
at 136 IBLA 175, citing Balluta: "Qd ven these circunstances, we concl ude
that Qtenis entitled to have her application for Parcel Das presently
identified reinstated. "

Inits answer in this case, BLMcriticizes the Gten deci sion,
arguing that it is inconsistent wth the Board s rational e in Edward Peter,
supra. BlLMasserts that evidence presented after the autonatic termnation
of an application "cannot override the sel f-executing regul ation requiring
the filing of proof of use and occupancy wthin 6 years after the
applicationis filed." 1d. at 33. BLMargues that Hal kett's application
termnated on July 4, 1972, when she failed to file proof of use and
occupancy wthin 6 years of the filing of her application and that any
subsequent show ng of use and occupancy is irrelevant to, and cannot affect
an already termnated, nonexistent application.

V& nust agree that it was inproper in Qten to reinstate the
appl i cation based on evi dence of use and occupancy devel oped after the
automatic termnation of the application. Herein, in 1995 BLMproperly
declared the application to have termnated in 1972, declining to be
influenced by the 1992 field report. Accordingly, to the extent Qtenis
contrary to the result reached in this case, Gten is overrul ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Admnistrative Judge

| concur:

Janes P. Terry
Admni strative Judge
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